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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
V.

TYSON COLE GIFFORD,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

NO. 47068-2019
MINIDOKA COUNTY NO. CR34-17-3508

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Tyson Gifford appeals from the amended judgment of conviction and order reflecting
post-conviction relief resetting time to appeal. He argues the district court abused its discretion
when it sentenced him, on one count of grand theft, to a unified term often years, with three and
one-half years fixed, imposed, where he had no intent to permanently deprive the owner of the
vehicle he borrowed of his property. He contends that, considering the mitigating factors that
exist in this case and the objectives of criminal punishment, the district court should have given
him a shorter sentence and retained jurisdiction.
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Statement of Facts and Course of Proceedings
On October 15, 2017, Jeff Clark reported to the police that his service truck, a blue 2008
Ford F250, was missing. (R., pp.10-11; Conf Ex., p.3.) The police questioned Mr. Gifford, who
was in police custody due to possible involvement in a nearby burglary, and Mr. Gifford
admitted he took the truck "so he could stay warm," and then abandoned the truck, but did not
take anything from it. (R., p.11; Conf Ex., p.3.) The police located the truck, which appeared
undamaged, but the tools that had been in the truck, valued by Mr. Clark at over $4,000, were
missing. (R., p.11; Conf Ex., p.3.)
The State filed an Information Part I charging Mr. Gifford with operating a vehicle
without the owner's consent, alleging he committed the offense by willfully and unlawfully
operating a 2013 green Ford Automobile 1 belonging to Mr. Clark, without the consent of
Mr. Clark, "and with the intent to permanently deprive him of his possession of the vehicle."
(R., pp.28-30.) The State filed an Information Part II alleging Mr. Gifford was a persistent
violator. (R., pp.31-33.) The State filed an Amended Information Part I, alleging Mr. Gifford
committed the same offense "with the intent to temporarily deprive [Mr. Clark] of his possession
of the vehicle .... " (R., pp.36-38.)
Mr. Gifford entered into a plea agreement with the State, pursuant to which he agreed to
plead guilty to an amended charge of grand theft, and the State agreed to dismiss a related case
and recommend a unified sentence of ten years, with four years fixed. (Tr., p.6, Ls.6-13;
R., pp.50-52.) The district court accepted Mr. Gifford's guilty plea. (Tr., p.14, Ls.14-18.) The
State then filed a Second Amended Information Part I, charging Mr. Gifford with grand theft for
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It is not clear why the State alleged Mr. Gifford took a 2013 green Ford automobile, when all
reports appear to indicate he took a blue Ford F250 pickup truck.
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"willfully, wrongfully and unlawfully" taking a 2013 green Ford automobile from Jeff Clark
''with the intent to deprive another of their property." (R., pp.44-46.)
The district court sentenced Mr. Gifford to a unified term of ten years, with three and
one-half years fixed, to be served concurrently with sentences he was serving in any other cases.
(Tr., p.30, Ls.17-21.) The judgment of conviction was entered on May 7, 2018. (R., pp.73-76.)
On June 11, 2018, Mr. Gifford filed a motion pursuant to Idaho Criminal Rule 35 requesting
reconsideration of his sentence, arguing simply that "the sentence given is excessive under the
circumstances." (R., pp.83-84.) The district court denied the motion without a hearing.
(R., pp.83-84.)
Mr. Gifford next filed a petition for post-conviction relief, Minidoka Case No. CV34-1949, alleging his attorney was ineffective for failing to advise him "as to each and every element
of the offense to which he pleaded guilty" and for failing to file a notice of appeal or Rule 35
motion. (R., p.94.) The district court entered a stipulated order for withdrawal of Mr. Gifford's
post-conviction petition, allowing him to proceed with a direct appeal. (See R., pp.87, 93-100.)
On May 2, 2019, the district court entered an amended judgment of conviction and order
reflecting post-conviction relief, and resetting time to appeal. (R., pp.85-88.) Mr. Gifford filed a
timely notice of appeal on May 22, 2019. (R., pp.98-102.)

ISSUE
Did the district court abuse its discretion when it sentenced Mr. Gifford to a unified term of ten
years, with three-and-a-half years fixed, for grand theft?
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ARGUMENT
The District Court Abused Its Discretion When It Sentenced Mr. Gifford To A Unified Term Of
Ten Years, With Three And One-HalfYears Fixed, For Grand Theft
This Court reviews sentencing decision for an abuse of discretion. State v. McIntosh, 160
Idaho 1, 8 (2016). This Court considers whether the trial court: "(1) correctly perceived the issue
as one of discretion; (2) acted within the boundaries of its discretion; (3) acted consistently with
the legal standards applicable to the specific choices available to it; and (4) reached its decision
by an exercise of reason." Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018). Generally,
when appealing a sentence as an abuse of discretion, the appellant "must establish that, under
any reasonable view of the facts, the sentence was excessive considering the objectives of
criminal punishment." State v. Varie, 135 Idaho 848, 856 (2001) (citation omitted).
The objectives of criminal punishment are: "(1) protection of society; (2) deterrence of
the individual and the public generally; (3) the possibility of rehabilitation; and (4) punishment
or retribution for wrong-doing." Varie, 135 Idaho at 856 (quotation marks omitted). Considering
these objectives and the mitigating factors that exist in this case, the sentence the district court
imposed on Mr. Gifford was not reasonable and represents an abuse of discretion.
At the change of plea hearing, Mr. Gifford described the offense he committed as
follows:
I was running through a field and I came to the vehicle, and I couldn't run no
more, I couldn't walk no more, so I took the vehicle. And when I got to where I
was going I parked it in the back of this abandoned house and walked a couple
blocks to where I was going and left the truck there. And then when the detective
came and asked me about it when I got put in jail, he said that all the tools were
taken off of it . . . . He first told me he was going to just charge me with
misdemeanor joy riding until all the tools ended up missing and that's when he
said I was getting the grand theft charge.
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(Tr., p.11, Ls.5-18.) Mr. Gifford was under the influence of methamphetamine and spice at the
time, and did not make an effort to contact the owner of the vehicle. (Con£ Ex., p.5; Tr., p.13,
Ls.9-15.) While his conduct was certainly criminal, and deprived Mr. Clark temporarily of the
use of his truck, it does not justify the lengthy sentence imposed. Mr. Gifford agreed to pay the
amount of restitution sought by the State, which was $5,745.90. (Tr., p.19, L.20 - p.20, L.1.)
When paid, this will fully compensate Mr. Clark for his loss.
Mr. Gifford is in need of substance abuse treatment, not a lengthy term of incarceration.
Counsel for Mr. Gifford explained to the district court that Mr. Gifford's crimes are "crimes of
addiction." (Tr., p.23, Ls.20-22.) He explained that Mr. Gifford applied to drug court, but was
not accepted due to the amount of restitution due in this and other cases. (Tr., p.24, Ls.4-10.)
Defense counsel recommended a unified sentence of ten years, with three years fixed, with a
period of retained jurisdiction. (Tr., p.25, Ls.3-25.) This would have been a reasonable sentence,
as it would have allowed Mr. Gifford another chance to address what led to his criminal
behavior, which was his use of drugs.
Mr. Gifford was

at the time of his sentencing, and was not beyond hope.

(Con£ Ex., p.1.) He told the district court he knew this would be his last chance and
acknowledged he had "done wrong" but was "not a career criminal." (Tr., p.26, Ls.21-24.)
Mr. Gifford's mother and father both wrote to the district court in advance of their son's
sentencing. Mr. Gifford's mother asked the district court grant her son "another chance besides
prison." (Con£ Ex., p.40.) She explained that her son had struggled with drugs for "quite some
time" and needed to work on himself and learn to make himself happy without drugs. (Con£ Ex.,
p.40.) Mr. Gifford's father attested to his son's good nature, and requested that he be placed on a
second rider. (Con£ Ex., p.37.) He described his son as "a very warm hearted loving,
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hardworking man" who "want[s] to be successful in life." (Con£ Ex., p.38.) One of
Mr. Gifford's former employers also wrote to the district court, describing Mr. Gifford as "a very
kind, hard-working employee" who "treats others with respect, and takes pride in his work."
(Con£ Ex., p.41)
The GAIN evaluator diagnosed Mr. Gifford with methamphetamine and spice use
disorder and recommended outpatient treatment. (Con£ Ex., pp.21, 24.) This treatment could
have commenced during a rider, and continued while Mr. Gifford was living with his father, who
expressed his willingness to house and care for his son. (Con£ Ex., pp.37-38.) There is no
indication Mr. Gifford intended to permanently deprive Mr. Clark of his truck, and no indication
Mr. Clark suffered anything beyond financial harm. (Con£ Ex., pp.4-5.) Considering the
mitigating factors that exist in this case and the objectives of criminal punishment, the district
court should have given Mr. Gifford a shorter sentence and retained jurisdiction. The district
court abused its sentencing discretion and Mr. Gifford is entitled to relief

CONCLUSION
Mr. Gifford respectfully requests that the Court reduce his sentence as it deems
appropriate. Alternatively, he requests that the Court remand this case to the district court for a
new sentencing hearing.
DATED this 9th day of October, 2019.

Isl Andrea W. Reynolds
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 9th day of October, 2019, I caused a true and correct
copy of the foregoing APPELLANT'S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
AWR/eas
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